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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: Respondent determ ned deficiencies in, and

accuracy-rel ated penalties under section 6662(a)? on, petition-

Petitioners filed their petition with the Court and ap-
peared at trial pro sese. On Feb. 14, 2006, after the trial in
this case, Stuart Levine entered his appearance.

2All section references are to the Internal Revenue Code
(continued. . .)
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ers’ Federal inconme tax (tax), as follows:

Accur acy- Rel at ed

Year Defi ci ency Penal t vy
1999 $87, 099 $17, 420
2000 104, 225 20, 845

The i ssues remaining for decision are:

(1) Are petitioners entitled for each of the years at issue
to deduct ganbling | osses in excess of the deduction allowed by
respondent for each such year? W hold that they are not.

(2) Are petitioners liable for each of the years at issue
for the accuracy-rel ated penalty under section 6662(a)? W hold
that they are.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

Petitioners, Terri L. Hartsock (Ms. Hartsock) and Austin W
Hartsock (M. Hartsock), resided in Frederick, Maryland, at the
time they filed the petition.

Around 1994, M. Hartsock incorporated his business known as
The Frederick Painting Conpany. Since that tinme, he and M.

Hart sock have been enpl oyed by that conpany.

During the years at issue, petitioners did not have a

nortgage | oan with respect to their residence and therefore did

not have any nortgage | oan expenses. Nor did petitioners have

2(...continued)
(Code) in effect for the years at issue. All Rule references are
to the Tax Court Rules of Practice and Procedure.
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very many ot her expenses during those years.

During 1999 and 2000, petitioners made a nunber of trips to
Atlantic Gty, New Jersey (Atlantic Cty), where they, inter
alia, ganbled at slot machines at various ganbling establish-
ments, including Tropicana, Trunp Taj Mahal, Resorts Atlantic
City, and Harrah’s.® During 1999 and 2000, petitioners did not
mai ntain the records required by the Code to substantiate any
ganbling | osses that they incurred during each of those years.

For 1999, Harrah's issued to M. Hartsock at |east three
substitute forns in lieu of Formse W2G Certain Ganbling Wnnings
(Harrah's substitute 1999 Form W2G ,“4 with respect to the fol-
| owm ng respective dates: August 13 and 14 and Septenber 4, 1999.

Harrah's substitute 1999 Form W2G i ssued to M. Hartsock
wWth respect to August 13, 1999, showed, inter alia, the foll ow
ing gross winnings of M. Hartsock from each of several sl ot
machi nes that he played at Harrah's, the tinme of such gross
wi nni ngs from each such machine, and the m ni nrum anount required

to be wagered in each such nmachi ne:

3During 1999, Ms. Hartsock traveled with her parents, and
w thout M. Hartsock, to Atlantic Cty, where she ganbled at at
| east one ganbling establishnent.

“The instructions for Form W2G Certain Ganbling W nnings,
Wi th respect to 1999 stated in pertinent part: “If the [gam
bling] winnings (not reduced by the wager) froma * * * s| ot
machi ne are $1, 200 or nore, they are reportabl e ganbling w n-
ni ngs.”



M ni rum Anpunt
G oss W nni ngs Time of Gross Wnning Requi red To Be Wager ed

$5, 000 9:20 p. m $25

750 9:30 p.m 25

5, 000 10: 30 p. m 25

1, 750 9:40 p. m 25

3, 000 12: 00 a. m 100
$15, 500

Harrah's substitute 1999 Form W2G issued to M. Hartsock
wi th respect to August 14, 1999, showed, inter alia, the follow
ing gross winnings of M. Hartsock from each of several sl ot
machi nes that he played at Harrah’s, the tine of such gross
wi nni ngs from each such machine, and the m ni nrum anount required
to be wagered in each such nmachi ne:

M ni rum Anpunt
Goss Wnnings Tine of Goss Wnnings Required To Be Wager ed

$3, 000 10: 22 p. m $100
5,100 10:51 p. m 25
2,000 10:55 p.m 100
2,000 11:15 p.m 100
2,000 12:20 a.m 100
18, 000 12:30 a.m 100
2,000 12:50 a.m 100
1,500 1:15 a.m 100

$35, 600

Harrah’s substitute 1999 Form W2G issued to M. Hartsock
with respect to Septenber 4, 1999, showed, inter alia, the
foll ow ng gross winnings of M. Hartsock fromeach of severa
sl ot machi nes that he played at Harrah's, the tinme of such gross
wi nni ngs from each such nmachine, and the m ni nrum anount required

to be wagered in each such nmachi ne:



M ni rum Anpunt
Goss Wnnings Tine of Goss Wnnings Required To Be Wager ed

$5, 100 10: 07 p. m $25
2,875 11: 30 p. m 25
1, 200 12:22 a.m 25
4,000 12:55 a.m 100
10, 000 12:56 a. m 100
10, 000 1:25 a.m 100
2,000 2:00 a.m 100
4,000 2:45 a. m 100
2,000 3:00 a.m 100
2,000 3:20 a.m 100
8,000 3:40 a. m 100
$51, 175

On August 13, 1999, in exchange for cash, M. Hartsock
i ssued three checks totaling $13, 000 payable to Marina Associ -
ates, a conpany that handled the casino credit for Harrah’s. On
August 14, 1999, in exchange for cash, M. Hartsock issued three
checks totaling $12, 000 payable to Marina Associ ates and one
$5, 100 check payable to T.T.MA., a conpany that handl ed the
casino credit for Trunp Taj Mahal. (W shall sonetines refer
collectively to the respective checks that M. Hartsock issued to
Mari na Associ ates on August 13 and 14, 1999, and to T.T.M A on
August 14, 1999, as M. Hartsock’s checks.) Shortly after M.
Hart sock issued M. Hartsock’s checks to Marina Associ ates and
T.T.MA., those organi zations presented such checks to M.
Hart sock’ s bank, Frederick County National Bank, for paynment from

funds in his bank account.
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Petitioners tinely filed Form 1040, U.S. Individual I|ncone
Tax Return, for each of their taxable years 1999 and 2000 (peti -
tioners’ 1999 return and petitioners’ 2000 return, respectively).
In petitioners’ 1999 return, petitioners reported the

foll ow ng incone:

| ncone Anpount
Wages, salaries, tips, etc. 1$92, 461
Taxabl e i nterest 2,333
Ordi nary divi dends 701
Capital gain or (loss) 76, 940
Rental real estate, royalties, 9, 463

partnerships, S corporations,
trusts, etc.

O her i ncone 2230, 825
Total incone $412, 723

IO the $92,461 of total wages reported in petitioners’ 1999
return, The Frederick Painting Conpany paid $74,911.40 to M.
Hart sock and $17,550 to Ms. Hartsock.

2The parties agree that the $230,825 of “Cther incone”
reported in petitioners’ 1999 return consisted solely of peti-
tioners’ ganbling w nnings.

In petitioners’ 1999 return, petitioners clainmed item zed
deductions totaling $245,250. Included in those item zed deduc-
tions was a deduction for $230,825 of clainmed ganbling | osses.

In petitioners’ 2000 return, petitioners reported the

foll ow ng incone:



| ncone Anpount
Wages, salaries, tips, etc. 1$93,582
Taxabl e i nterest 152
Ordi nary divi dends 30
Capital gain or (loss) 1 3,000)
Rental real estate, royalties, 9,736

partnerships, S corporations,
trusts, etc.

O her i ncone 8293, 750
Total incone $394,250

IO the $93,582 of total wages reported in petitioners’ 2000
return, The Frederick Painting Conpany paid $75,381.54 to M.
Hartsock and $18,200 to Ms. Hartsock.

2ln Schedule D, Capital Gains and Losses, petitioners re-
ported a net short-termcapital |oss of $283,646 and a net |ong-
termcapital gain of $11.

3The parties agree that the $293, 750 of “Cther incone”
reported in petitioners’ 2000 return consisted solely of peti-
tioners’ ganbling w nnings.

In petitioners’ 2000 return, petitioners clainmed item zed
deductions totaling $309,580. Included in those item zed deduc-
tions was a deduction for $293,022 of clainmed ganbling | osses.

Respondent issued to petitioners a notice of deficiency
(notice) for their taxable years 1999 and 2000. |In that notice,
respondent disallowed the ganbling | oss deductions of $230, 825
and $293,022 that petitioners clained in petitioners’ 1999 return
and petitioners’ 2000 return, respectively. In the notice,
respondent al so determ ned that petitioners are liable for each
of their taxable years 1999 and 2000 for the accuracy-rel ated

penal ty under section 6662(a) because of section 6662(b)(1).



OPI NI ON

Clai ned Ganbli ng Losses

At trial, respondent conceded that petitioners incurred
ganbl i ng | osses of $76,314 and $55, 750 during 1999 and 2000,
respectively, and that they are entitled to deduct such |osses
for those respective years. W nust deci de whether petitioners
are entitled for each of the years at issue to deduct ganbling
| osses in excess of the deduction allowed by respondent for each
such year.

Section 165(d) permts a taxpayer to deduct |osses from
wagering transactions to the extent of the w nnings from such
transactions. The taxpayer bears the burden of proving entitle-

ment to such a deduction. Schooler v. Commi ssioner, 68 T.C. 867,

869 (1977). Moreover, deductions are a matter of legislative
grace, and the taxpayer bears the burden of proving entitlenment

to any deduction clainmed. |1NDOPCO, Inc. v. Conmm ssioner, 503

US 79, 84 (1992). A taxpayer is required to maintain records
sufficient to establish the anobunt of any deduction cl ai ned.
Sec. 6001; sec. 1.6001-1(a), Inconme Tax Regs.

It is petitioners’ position that the burden of proof wth
respect to the clained ganbling | oss deductions at issue has
shifted to respondent under section 7491(a). That is because,

according to petitioners, they “introduced credi bl e evidence that
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they suffered extensive ganbling |losses in 1999”.% It is respon-
dent’s position that the burden of proof has not shifted to
respondent under section 7491(a).

The burden of proof shifts to the Comm ssioner of Internal
Revenue (Conm ssioner) wth respect to the Conm ssioner’s deter-
mnation of a deficiency if the taxpayer introduces credible
evidence with respect to any factual issue relevant to ascertain-
i ng any such deficiency and conplies with the requirenments of
section 7491(a)(2), including the requirenents, inter alia, that
(1) the taxpayer has conplied with the requirenments of the Code
to substantiate any item and (2) the taxpayer has maintained al
records required by the Code. See sec. 7491(a)(1l), (2)(A and
(B)

On the record before us, we find that petitioners have not
i ntroduced credible evidence within the neaning of section
7491(a) wth respect to the respective anounts of their clained
ganbling | osses for the years at issue and have not conplied with
the requirenents of section 7491(a)(2)(A) and (B). On that

record, we find that the burden of proof has not shifted to

°I't is not clear whether petitioners are clainmng that the
burden of proof has shifted to respondent under sec. 7491(a) with
respect to their clainmed ganbling | oss deductions for both of
their taxable years 1999 and 2000, or only with respect to the
clai med ganbling | oss deduction for their taxable year 1999. In
any event, as discussed below, we hold that the burden of proof
has not shifted to respondent under sec. 7491(a) with respect to
ei ther year at issue.
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respondent under section 7491(a) with respect to the clai ned
ganbling | oss deductions at issue.

We turn now to whether petitioners are entitled for each of
the years at issue to a ganbling |oss deduction in excess of the
deduction all owed by respondent for each such year.® To support
their position that they are entitled to such a greater deduction
for each year at issue, petitioners rely on: The testinony of
M. Hartsock; the respective Harrah's substitute 1999 Forns W 2G
W th respect to August 13 and 14 and Septenber 4, 1999; M.

Hart sock’ s checks dated August 13, 1999, totaling $13, 000 payabl e
to Marina Associates; M. Hartsock’s checks dated August 14,

1999, totaling $12,000 payable to Marina Associates; M.

Hart sock’s $5, 100 check dated August 14, 1999, payable to
T.T.MA., and certain docunents (workpapers) that petitioners
prepared and that purport to show how petitioners estimated the
respective amounts of noney that they ganbled and | ost in slot
machi nes at Harrah’s on each of those dates.

Respondent counters that petitioners have failed to carry
their burden of showing that they are entitled for each of the
years at issue to a ganbling | oss deduction in excess of the

deduction all owed by respondent for each such year. On the

SPeti ti oners acknow edge, as they nust, that they are enti-
tled for each of the years at issue to deduct ganbling | osses
only to the extent of their ganbling w nnings for each such year.
See sec. 165(d).
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record before us, we agree with respondent.

Petitioners’ focus at trial and on brief is on the ganbling
| osses that they contend they incurred during the years at issue
at Harrah's.” M. Hartsock testified that petitioners cal cul ated
their clainmed ganbling | osses at Harrah’s by using the m ni mum
anount required to be wagered in each slot nmachi ne that they
pl ayed at Harrah’s as shown on the respective Harrah’s substitute
Forme W2G with respect to August 13 and 14 and Sept enber 4,
1999, the respective tinmes of ganbling w nnings as shown on such
respective fornms, and the respective anmounts that they estimated
t hey woul d have been able to wager within a mnute in each such
sl ot machine that they played at Harrah’s if they had played two

coins at one tine.® In support of M. Hartsock’s testinony,

‘According to petitioners, “The ganbling | osses all owed by
t he Respondent for both years in question were those incurred at
all of the casinos that the Petitioners ganbled in during those
years, except for Harrah s.”

8As we understand the way in which petitioners calcul ated
their clainmed ganbling | osses at Harrah’s, petitioners multiplied
t he nunber of mnutes between ganbling wi nnings at a $100 sl ot
machi ne or a $25 slot nachine, as reflected on the respective
Harrah's substitute Forms W2G with respect to Aug. 13 and 14 and
Sept. 4, 1999, by the anount that they estimted they woul d have
been able to wager within a mnute in such a $100 sl ot nachi ne or
such a $25 slot machine if they had played two coins at one tine.
M. Hartsock testified that he woul d have been able to wager
within a mnute $1,200, “give or take $200”, in a $100 sl ot
machi ne and $300 in a $25 slot machine. M. Hartsock testified
that petitioners reduced the anount so calculated to reflect that
t hey woul d not have been constantly wagering in slot nachines
that they were playing because they woul d have stopped wageri ng
to light up cigarettes, get drinks, or talk wth others.
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petitioners rely on, inter alia, certain workpapers that they
prepared and that purport to show how they cal cul ated the gam
bling | osses that they contend they incurred at Harrah's during
1999.

We have serious reservations about the reliability of the
sel f-serving and uncorroborated workpapers on which petitioners

rely.® W also have serious reservations about the reliability

°For exanpl e, one of the workpapers that petitioners pre-
pared purports to show their estimate of the ganbling | osses that
they incurred at Harrah’s on Aug. 13 and 14, 1999. The total
ganbl i ng w nni ngs shown on that workpaper for those dates are
different fromthe total ganbling wi nnings shown (1) on the
respective Harrah’s substitute Forms W2G with respect to those
dates and (2) on anot her workpaper that petitioners prepared and
that purports to show the total of petitioners’ ganbling w nnings
at Harrah’s on Aug. 13 and 14, 1999, as reflected on such respec-
tive fornms with respect to Aug. 13 and 14, 1999, as well as other
ganbling winnings that petitioners claimthey had at Harrah’s on
such dates and that are not reflected on such respective forns.

Mor eover, one of the workpapers that petitioners prepared
purports to show their estimate of the ganbling | osses that they
incurred at Harrah’s on Sept. 4, 1999. The total ganbling
w nni ngs shown on that workpaper for that date are different from
the total ganbling wi nnings showm on (1) Harrah's substitute Form
W2G with respect to Sept. 4, 1999, and (2) on anot her workpaper
that petitioners prepared and that purports to show the total of
petitioners’ ganbling wnnings at Harrah’s on Sept. 4, 1999, as
reflected on Harrah’s substitute Form W2G with respect to that
date, as well as other ganbling w nnings that petitioners claim
they had at Harrah’s on such date and that are not reflected on
such form

Anot her exanple of the unreliability of petitioners’
wor kpapers is that one of those workpapers indicates that peti-
tioners estimated that M. Hartsock wagered in a $25 slot ma-
chine, and | ost before any reduction for tinme spent not wagering,
$22, 800 during what they conputed to be a 19-nmi nute period
between 10:22 p.m and 10:51 p.m on Aug. 14, 1999. However, the
(continued. . .)
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of the methodol ogy that petitioners contend they used, as re-

fl ected on such workpapers, to estimte the ganbling | osses that
they claimthey incurred at Harrah’s on August 13 and 14 and
Sept enber 4, 1999.1® W are unwilling to rely on M. Hartsock’s
sel f-serving and uncorroborated testinony and the self-serving
and uncorroborated workpapers that petitioners prepared in order
to establish that they incurred ganbling | osses at Harrah’s on

certain dates during 1999. Petitioners presented no evidence in

°C...continued)
time interval between 10:22 p.m and 10:51 p.m is 29 m nutes,
not 19 mnutes. Moreover, M. Hartsock testified that he would
have been able to wager within a mnute only $300 in a $25 sl ot
machi ne, or at nost $5,700 in a 19-m nute period and at nost
$8,700 in a 29-m nute period.

An additional exanple of the unreliability of petitioners’
wor kpapers is that one of those workpapers indicates that peti-
tioners estimated that M. Hartsock wagered in a $100 sl ot
machi ne, and | ost before any reduction for tine spent not wager-
ing, $42,000 during what they conputed to be a 35-mi nute period
between 1:35 a.m and 2:00 a.m on Sept. 5, 1999. However, the
time interval between 1:35 a.m and 2:00 a.m is 25 m nutes, not
35 m nut es.

°For exanple, petitioners have failed to establish that
t hey ganbl ed during each tinme interval between ganbling w nnings
shown on the respective Harrah’s substitute Forns W2G with
respect to Aug. 13 and 14 and Sept. 4, 1999, at the sane sl ot
machi ne from whi ch they received ganbling w nnings at the end of
each such tinme interval, as shown on such forns. Nor have
petitioners persuaded us that they woul d have been able to wager
within a mnute the respective anounts that they claimthey
wagered in a $100 slot machine (i.e., $1,200) and a $25 sl ot
machine (i.e., $300). |In addition, petitioners did not provide a
specific and acceptabl e explanation as to how they cal cul ated the
respective amounts of time that they assert they did not spend
pl ayi ng sl ot machines to snoke cigarettes, get drinks, and tal k
with others, which time they assert they used to reduce their
clai med ganbling | osses at Harrah’s.
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support of their claimthat they incurred ganbling | osses at
Harrah's during 2000. !

Based upon our exam nation of the entire record before us,
we find that petitioners have failed to carry their burden of
establishing that they are entitled for each of the years at
issue to a ganbling | oss deduction in excess of the deduction
al | oned by respondent for each such year

Accur acy- Rel ated Penalty

Respondent determ ned that petitioners are liable for each
of the years at issue for the accuracy-rel ated penalty under
section 6662(a) because of negligence or disregard of rules or
regul ati ons under section 6662(b)(1).

The term “negligence” in section 6662(b)(1) includes any
failure to make a reasonable attenpt to conply with the Code.
Sec. 6662(c). Negligence has al so been defined as a failure to

do what a reasonabl e person would do under the circunstances.

1Assum ng arguendo that petitioners had carried their
burden of proof with respect to their claimthat they had gam
bling | osses for each year at issue in excess of the ganbling
| osses all owed by respondent for each such year, on the record
before us, we find that petitioners have failed to provide
sufficient evidence on which the Court would be able to nake an
estimate of the total anobunt of ganbling | osses sustained for
each such year. Cf. Cohan v. Comm ssioner, 39 F.2d 540, 543-544
(2d Cir. 1930). In this connection, we note that we find the
cases on which petitioners rely here and in which the Court
relied on Cohan to estimte the anmount of ganbling | osses sus-
tained in each such case to be materially distinguishable from
the instant case and their reliance on those cases to be m s-
pl aced.
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See Leuhsler v. Conm ssioner, 963 F.2d 907, 910 (6th Cr. 1992),

affg. T.C. Meno. 1991-179; Antonides v. Conmm ssioner, 91 T.C.

686, 699 (1988), affd. 893 F.2d 656 (4th Cir. 1990). The term
“di sregard” includes any carel ess, reckless, or intentional
di sregard. Sec. 6662(c).

The accuracy-rel ated penalty under section 6662(a) does not
apply to any portion of an underpaynent if it is shown that there
was reasonabl e cause for, and that the taxpayer acted in good
faith with respect to, such portion. Sec. 6664(c)(1). The
determ nati on whether the taxpayer acted with reasonabl e cause
and in good faith depends upon the pertinent facts and circum
stances, including the taxpayer’s efforts to assess such tax-
payer’s proper tax liability, the know edge and experience of the
t axpayer, and the reliance on the advice of a professional, such
as an accountant. Sec. 1.6664-4(b)(1), Income Tax Regs.

Respondent has the burden of production under section
7491(c) wth respect to the accuracy-rel ated penalty under
section 6662. To neet that burden, respondent nust cone forward
with sufficient evidence indicating that it is appropriate to

i npose that penalty. Higbee v. Conmm ssioner, 116 T.C. 438, 446

(2001). Al though respondent bears the burden of production with
respect to the accuracy-related penalty that respondent deter-
m ned for petitioners’ taxable years 1999 and 2000, respondent

“need not introduce evidence regardi ng reasonabl e cause * * * or



- 16 -
simlar provisions. * * * the taxpayer bears the burden of proof
with regard to those issues.” |[|d.

In the instant case, petitioners’ underpaynent for each of
the years at issue is attributable solely to their clained
ganbling | oss deduction for each such year. Petitioners concede
that they did not keep the records required by the Code to
substanti ate each such | oss deduction. Failure to keep adequate
records is evidence not only of negligence, but also of inten-
tional disregard of regulations. See sec. 1.6662-3(b)(1) and

(2), Inconme Tax Regs.; see also Magnon v. Conmm ssioner, 73 T.C.

980, 1008 (1980). On the record before us, we find that respon-
dent has net respondent’s burden of production under section
7491(c). On that record, we further find that petitioners have
failed to carry their burden of show ng that they were not
negligent and did not disregard rules or regulations, or other-
w se did what a reasonable person would do, with respect to the
under paynent for each of the years at issue.

On the record before us, we also find that petitioners have
failed to carry their burden of show ng that there was reasonabl e
cause for, and that they acted in good faith with respect to, the

under paynent for each of the years at issue.!? See sec.

20n the instant record, we also find that petitioners have
failed to carry their burden of show ng that the respective
under paynents for the years at issue are attributable to their
reliance on a professional, such as an accountant. See sec.
(continued. . .)



6664(c) (1) .

Based upon our exam nation of the entire record before us,
we find that petitioners have failed to carry their burden of
establishing that they are not liable for each of the years at
i ssue for the accuracy-rel ated penalty under section 6662(a).

We have considered all of the contentions and argunents of
the parties that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing and the concessions of respondent,

Deci sion will be entered under

Rul e 155.

2, .. continued)
1.6664-4(b) (1), Inconme Tax Regs.



